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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
 

Criminal Revision Case No. :-   34 (S-4) OF 2017  
 
        
Present     :-  Sri Ashok Kumar Borah, AJS 
      Sessions Judge,  

Sonitpur, Tezpur. 
 
 

Petitioners     :- 1. Sri Shyam Pada Chakraborty, 
       S/o Late AB Chakraborty, 
      2. Sri Pranasish Chakraborty @  
       Panu Chakraborty, 
                S/o Late Ananga Bihari Chakraborty, 
       Both are Resident of Master Colony, 
      PS-Tezpur, Dist – Sonitpur(Assam). 
 
       -Vs- 
 
Opposite Party   :-  1. Sri Sajib Das, 
      S/o Late Prafulla Ch Das, 
      Resident of Kumargaon, 
      PS-Tezpur, Dist – Sonitpur(Assam), 
      2. State of Assam(Represented by PP) 
 
Counsel of the Petitioners  :-  Mr S K Singh,Advocate.  
       
 
Counsel for the Opposite Party :-  Mr JK Baishya, Advocate.   
 
 
Date of hearing            :- 17-01-2018. 
 
 
Date of Order/Judgment   :-  20-01-2018. 
 

J U D G M E N T 

 

1.   This Revision petition is preferred by Revisionist under Section 397/399 

of the CrPC, against the impugned order dated 06-11-2017 passed by learned Judicial 

Magistrate, 1st Class, Tezpur in CR Case No 1030/2016, whereby the said trial Court 

directed accused/petitioners to produce fresh surety, despite the fact that the accused 

persons have already provided suitable surety on that day. 
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2.   The revision petitioner’s case, precisely, is that in respect of CR Case No 

1030/16, the petitioners/accused received the summons from the learned Trial Court 

and accordingly, the petitioners/accused appeared before the learned Trial Court on 

06-11-2017 and praying for their enlargement on bail. The learned Trial Court, 

accordingly, pleased to allow the petitioners/accused to go on bail of Rs. 12,000/- with 

one surety of like amount. As per direction of the learned Trial Court, one person 

namely Sri Samir Gope, who is well acquainted with the accused persons stand himself 

as a bailor for the accused persons. The said bailor as a surety provided Fixed 

Deposits of Nationalized Bank as security as sought by the learned Trial Court. The 

said bailor in support of such bond has also made a declaration in the form of an 

affidavit. But, the learned Trial Court after scrutiny accepted the bond furnished by the 

bailor provisionally and thereby directed the accused persons to furnish fresh surety 

on the next date i.e. on 27-12-2017.  Hence this cases.  

 

3.   Being aggrieved by the aforesaid impugned order dated 06-11-2017, 

the petitioner/revisionist filed this revision on the following grounds amongst others: 

     

1. Learned trial court without any lawful reason has directed the 

petitioners/accused to provide fresh surety. The Fixed Deposit submitted is a 

sufficient security. In fact, the Fixed Deposit is a far better security which can 

be realized in a few minutes in favour of the Govt. in case of any breach of bail 

order on the part of the accused. Recovering money under a Fixed Deposit has 

always been easier than realizing money by sale of an immovable property.  

2. Learned Trial Court failed to make any explanation as to requirement of fresh 

security despite the fact the bailor has already furnished security of one Fixed 

Deposit of nationalized bank asking is nothing but an illegal and improper.  

3. It is known that every Court has discretion to direct an accused to furnish fresh 

surety, but, the same discretionary power can only be exercised if the  

Court is not satisfied with the surety provided by the bailor after making 

necessary enquiry. In the instant case the learned Trial Court without making 

any inquiry as to the fitness of the surety provided bythebailor directed the 

accused persons to furnish fresh surety which is illegal. The first obligation 
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vested upon the Court to hold an inquiry as to the fitness of the surety and 

after inquiry if the same is found to not satisfactory then only the discretion 

can be exercised to ask for fresh surety. In the instant case, the learned Trial 

Court without making any inquiry as required under law directed the 

petitioners to furnish fresh surety which is illegal in the eye of law.  

  

  Hence, the revisionist/petitioners praying for setting aside the order dated   06-

11-2017 passed by the learned Trial Court, directing petitioners to provide fresh 

surety.  

5.   The record of CR Case No 1030/16 as called for, is placed before this 

Court.  

6.   I have heard the learned Counsel for both the parties. Learned Counsel 

for the petitioners/accused submitted that the learned Trial Court passed the order 

dated 06-11-2017, which is apparently illegal i.e. why, it requires to be revised.  

 

7.   On the other hand, learned Counsel for responded submitted that the 

learned Trial Court has rightly passed the order. It is the discretion of the learned Trial 

Court who can passed such order to furnish fresh surety. Hence, Revision is liable to 

be set aside.  

 

8.   Keeping in mind, the rival submissions advanced by learned counsel for 

both the parties, I am going to dispose of the Revision Petition.  

 

9.   Considering the rival submission and materials of this revision, I think 

that the moot point is to consider in this revision is that –  

 

(1)       “Whether the learned Trial Court has passed 
the aforesaid order, which is error apparent on the 
face of the record?  
 
 

Discussions, decisions and reason for decision: 

 

10.   On close scrutiny of the record, it appears that petitioners on receipt of 

summons, in respect of CR Case No 1030/16 appeared before the learned Trial Court 



P a g e  | 4 

 

 

on 06-11-2017 and prayed for their enlargement on bail. Accordingly, the learned Trial 

Court pleased to allow the petitioners/accused to go on bail of Rs.12,000/- with one 

surety of like amount. As per direction of the learned Trial Court, one person namely 

Sri Samir Gope, who is well acquainted with the accused persons stand himself as a 

bailor for the accused persons. The said bailor as a surety provided Fixed Deposits of 

Nationalized Bank as security as sought by the learned Trial Court. The said bailor in 

support of such bond has also made a declaration in the form of an affidavit. But, the 

learned Trial Court after scrutiny accepted the bond furnished by the bailor 

provisionally and thereby directed the accused persons to furnish fresh surety on the 

next date i.e. on 27-12-2017.  

  

11.   The impugned order dated 06-11-2017 passed by the learned Trial 

Court(JMFC, Tzpur) in CR Case No 1030/17, which capsulate as follows:  

 

“06-11-2017   

Accused person, namely Sri Shyam Chakraborty has 

appeared before this Court and vide petition No 2362/17 prayed for 

allowing him to go on bail. 

Heard both sides. Perused the case record.  

The accused person has appeared in response to summons 

and he isalso ready to face trial by appearing before the Court 

regularly. The attendance of the accused person before the Court 

can be secured by taking suitable surety.  

Considering all the above, the accused person is allowed to 

go on bail of Rs.12,000/- with one surety of like amount, i/d to 

judicial custody.  

 Fixing 27-12-2017 for Evidence before charge.” 

Lateron 

Bail bonds are furnished for accused Panu @ Pranashish 

Chakrabory and Shyam  @ Shyampad Chakraborty by the Bailor 

Samir Gope which checked, verified and accepted provisionally. 

Accused are to produce fresh surety on next date fixed.  

 Fixed as before.” 
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12.    It has been held by Madras High Court in Sagayam, @ 

Devasagayam, Vs State on 24 April,2017 whereby in Motiram (Supra), the 

Hon’ble Supreme Court stated that –  

 

“India is a Bharat, any person, from anywhere in India 
can stand as surety. 

As per Section 441(4) of CrPC, a surety should be a fit 
person. Who is a fit person has not been defined or explained 
anywhere in the Code. Generally, a surety must be a genuine 
person. He should not be a bogus person. A surety comes to the 
Court and gives undertaking to the Court that he will ensure the 
appearance of the accused. If the accused fails to appear before 
the Court, the surety bond executed by the surety will be 
forfeited.  

Court can ascertain the genuineness of the sureties. A 
surety should have a genuine address. He may be asked to 
produce residential proof. He should not be a vagabond. He 
should establish his identity. A poor man can be a voter. 
Likewise, a poor man can be a surety. A surety can be a person 
without having own house. He can be a tenant. Even a person 
living in a platform, living in a slum having an acceptable 
address proof can also stand as a surety.  

It cannot be denied that a bogus person should not be 
accepted as a surety. A person who is offering surety must have 
acceptable residential proof. He may be a tenant, licensee. A 
beggar can also stand as surety provided he should have some 
acceptable residential proof. 

Sometimes, one person may come forward to stand as 
surety for more than one accused. For example, if two sons or 
two brothers stand as sureties to an accused, his father, 
brother mother, sister etc. may come forward to stand as 
surety. In such circumstances, question may arise whether the 
father can choose any one of his son and stand as surety and 
exclude his other son.” 

 
13.   It is also held by Madras High Court in Sagayam, @ 

Devasagayam, Vs State on 24 April,2017 that:  

 
“Actually, the surety bond is given to the Court. It is not 

a bond between the accused and the surety. It is a bond 
between the surety and the Court. The surety undertakes, 
assures, guarantees the appearance of the accused in the 
Court. If the accused fails to appear, surety cannot be punished. 
The surety amount given by him could be forfeited to the State 
after a due enquiry (See Section 446 CrPC). Further, if the 
surety has doubt on the appearance of the accused, or he do 
not likes to stand as a surety, he can apply to the Court for 
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discharging himself from the surety bond. When a surety makes 
such request, the Court cannot compel the surety to continue as 
a surety. In such an event, liberty should be given to the 
accused to substitute the surety. If any fraud is practiced upon 
the Court in furnishing surety bond, the Court has the power to 
cancel the surety bond (see Section 446-A CrPC). 

Under the Code, there is provision for offering Cash 
surety(See Section 445 CrPC). Even if fixing the cash surety, 
the amount should not be excessive (See Section 440(1) CrPC). 
In the first instance, Court cannot demand Cash surety from the 
accused. The offer to make cash surety must come from the 
accused. 

Sometimes an accused, who is an utter stranger to the 
area or he has no friends or relatives in the area or he could not 
secure a person to stand as a surety can offer cash surety. The 
Court can accept case surety, instead of personal surety. But, 
the Court cannot demand personal surety, property surety and 
cash surety, at a time. It is not cumulative. It is alternative.” 

 

14.    In the instant case, the learned Trial Court accepted bail bond after 

checked and verified the documents including the affidavit appended with the bail 

documents. In the said case, the bailor has deposited a cash amount of Rs.12,000/-. 

Up to that part, there is not disputed, but, the learned Trial Court accepted it as a 

“Provisinally”. But, the order is silent why the learned Trial Court accepted the bail 

bond “Provisionally”. Besides, the learned Trial Court by the aforesaid impugned 

order directed accused to produce a fresh surety on the next date. Since the cause 

of dissatisfaction to accept the bail bond is not mentioned vide the order, so, it 

become dark why the learned Trial Court directed accused to produce fresh surety 

on the next date. Therefore, the order itself appears error in face of the record. In 

the meantime, it may also be stated that if the bailor has failed to produce he 

accused, then, the learned Trial Court cancelled the bail bond and asking accused to 

furnish fresh bail bond. Here in this case, the accused has regularly appeared before 

this Court. So, there is no any reason to direct the accused to produce fresh surety. 

Accordingly, Revision is allowed.  

 

O R D E R 

 

15.   The Revision is allowed on contest. The impugned order dated           

06-11-2017 is modified. The last portion of the impugned order that – “accused are 
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to produce fresh surety on next date” is directed to delete.  

 

16.   Send back the CR Case No 1030/17 to the learned Trial Court along 

with a copy of this Judgment and order.   

 

   Given under my Hand and Seal of this Court on this the 20th day of 

January, 2018.  

  
(A. K. Borah) 

                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me. 
 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
 
(Smt. Pori Das), Steno. 


